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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of

EBEE CORPORATI O\, TAXPAYER, AND
EDWARD BACCI OCCO, ASSUMER AND/OR
TRANSFEREE

Appear ances:

For Appellants: Richard L. Geene
Attorney at Law

For Respondent: Marvin J. Halpern
Counsel

OPI NI ON

This appeal is made pursuant to section 25667
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Ebee Corporatian,
taxpayer, and Edward Bacciocco, assumer and/or transferee,
agai nst a proposed assessnent of additional franchise tax
|n t he anount of $37,514.92 for the Incone year ended

July 31, 1970.
The issue for determnation in this appeal

i's whether Ebee Corporation, hereinafter referred to
as appel lant or the corporation, was a commencing
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corporation during Its entire existence. |fitwas,
appel lant may not™ obtain the benefits of the nonrecog-
nition of gai'n provisions contained in section 24512
of the Revenue snd Taxation Code and the proposed
assessnent s correct. |f on the other hand appell ant
was not a commencing corporation, it is entitled to
the benefits of the nonrecognition provisions snd

respondent's determnation is incorrect.

_ _ On January 10, 1964, Edward Bacci occo . and
his sister each ac3U|red an undi vi ded one-half interest
In property |ocated at 620 Montgonery Street in San
Franci sco. ~ The property was advertiSed for |ease from
the date of acquisition” However, with the exception
of a brief rent-free occupation by a charitable organi-
zation the property was not occupied prior to the
I nception of the Transemerica Title |nsurance Conpany
| ease discussed bel ow.

On July 12, 1960, M. Bacciocco snd his sister

received sn offer from  Transsnerica to | ease the property.

| medi ately thereafter M. Bacciocco sought |egal advice

concerning the offer. After discussions with his attorneys

It was concluded, on July 17, 1968, that it would be
advi sable for M. Bacciocco to forma corporation of
which he was to be the sole shareholder, snd to transfer

his one-half interest in the Property to that corporation.

M. Bacclocco testitied, under oath,”that after this date
It was his understanding that all his negotiations were
for and on behalf of appellant.

_ Appellant's articles of incorporation were sub-
mtted to the Secretary of State on August 9 and filed on
August 12 at which tine the corporation officially cane
info existence. However, intensive negotiations Wth
Transsmerica concerning the proposed |ease had commenced
on July 19.and continued until the execution of a final
letter "of intent on August 27. During these negotiations
M. Bacciocco was represented by his attorney, John H
Pai nter, who stated, in an affidavit, that it was his
understanding that all negotiations, discussions, and
meetings regarding the | ease were conducted on behal f
of appel | ant’.

-315-



éo(feal. of Ebee Corporation, Taxpayer, and
Edward Bacciocco, Assuner_and/or_Transferee

_ Dai |y, from August 13until August 19, M.
Pai nter had diScussions concerning the terms of the
| ease with M. Bacciocco, Transamerica's attorney
Ji m Haynes, snd Joseph Mahoney, a vice president’ of
MIton Meyer andConpany, Transamerica's | easing
agent. Mr, Mahoney also stated in an affidavit that
hé understood that M. Bacciocco was acting on behal f
of appellant. On the 12th and 13th M. Painter had
tel ephone conversations with officers of MIlton Myer
and Oonpan%/ concerning the [ease. On the 1l&th, 15th,
19th,and 20th he al so worked on the |ease, discussing
it and his proposed changes with M. Bacciocco and
M. Haynes, the attorney for Transemerica, These
negotiations resulted In"a letter from Mr, Painter to
M. Haynes, dated August 20, sunmarizing the proposed
changeS to the letter of intent. A revised letter of
intent, initiated bY Transanerica, was dated August 22
while the final letter of intent containing the basic
ternms of the |ease was dated August 27

On August 28, 1968, the first meeting of
appel lant's directors was hefd. At that neeting the
bY-Iavvs and the corporate seal were aaopted, officers
el ected, and the |ocation of the principal pl ace of
busi ness designated.  The corporation also adopted a
fiscal year ending July 31,authorized a bank account,
and adopted a plan to i'ssue stock pursuant to section
1244 of the Internal Revenue Code of 1954.

on August 29, the directors net to accept
M . Bacclocco's Offer to transfer his one-half interest
in the property, subject to the ternms of Transamerica's
August 27letter of intent, in exchange for all the
stock to be issued b%/ the corporation. A permt to.
I ssue stock was granted to apgellant by the Conm ssioner
of Corporations on Septenber & authorizing the corporation
to issue 20,000 shares of $10.00 par value stock to _
Edwar d Bacciocco, the sole sharehol der in exchange for his
undi vi ded one-half interest inthe property.

The final lease with Transamerica, which was
dated September 1, was delivered to escrow on Septenber
23. Theescrow closed on Septenber 24 after recordi nﬁ
appellant's interest in the property and delivering the
signed |ease and the first year's rent to the corporation.
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On Decenber 23, 1969, the corporation adopted.
a plan Oof conplete liquidation within a l2-month period.
The property was sold to Transamerica on Decenber 24 and
the proceeds of the sale were distributed to M. Bacclocco
pursuant to the plan. Al the remaining assets were
distributed, or made available for distfibution, to
M. Bacciocco within the 12-month period from Decenber 23,
1969, t o Decenber 22, 1970.

ellant's first franchise tax return, for the
ear ended July 31, 1969, indicated t at the corPoratlon
egan business on September 1, 1968.8  Appellant's
second franchise tax return also indicated that it
comenced doing business on Septenber 1, 1968.

On its franchise tax return for the incone Tyear
ended July 31, 1970, appel | ant claimed the benefits o
the provisions of section 24512 of the Revenue and
Taxation Code pertaining to the nonrecognition of gain
on the sale of Its assets. However, respondent defer-

m ned. that appellant was a commencing corporation
described in sections 23222 and 23222. of the Revenue
and Taxation Code and not entitled to the benefits of
the nonrecognition provisions. It is this determnation
which fornms the basis for this appeal.

Section 24512 of the Revenue and Taxation Code
provi des:

| f -

. (a) A corporation, other than a corpora-
tion. described in Section 23222 or 23222a,
adopts a plan of conplete |iquidation on

or after Decenber 31,1954;and

T/kctuallly, twne date on the return was Septenber 1,
1969; however, the parties agree that this was a
tgggraphl cal error and should have read Septenber 1,
1968.
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(b), Wthin the Unonth period,
beginning on the date of the adoption
of such plan, all of the assets of the
corporation are distributed in conplete
liquidation, less assets retained to
nmeet clains;

then no gain or [oss shall be recognized to
such corporation fromthe sale or exchange by
it of property within such l2-month period.

There is no question that appellant nmeets the requirenents
of subdivision (b) regarding the distribution of Its
assets and liquidation within a U-nonth period. W

are only concerned wth whether appellant was a
*corporation described in Section 23222 or 23222a",

and excluded from the nonrecognition benefits by the
operation of section 24512, subdivision (a).

_ A corporation described in section 23222

i ncl udes one whose first taxable year constitutes a
period of less than 12 nonths, or one that does busi-
ness for a period of less than 12 nmonths during its
first taxable year. Appellant's first taxable year
was the period August 1, 1968, to July 31, 1969. If
appel | ant was "doing business® for a full 12 nonths .
during this period,then a%)el | ant was not a corporation
described in section 23222. Pursuant to respondent's
regul ations, a period of more than one-half a cal endar
nonth may be treated as a full rmonth. Cal . Adm n.
Code, tit. 18, reg. 23221023226, subd. (b). Therefore,
I f appel | ant commenced "doing business" on or before
August 16, 1968, it was not a commencing corporation.
Section 23101 of the Revenue and Taxation Code defines
"doing business" as "actively engagl ng in any trans-
act|onf_ftor"the purpose of financial of pecuniary gain
or profit.

o Al though respondent takes inconsistent positions
Iinits brief, it afﬁarent[y_nalntalns that in order to
determ ne whether the activities of an incorporator con-
ducted prior to the transfer of assets to a corporation
constitute "doing. business" by the corporation, one |ooks
only at the activities carried on between the date of
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Incorporation and the crucial date for tax purposes.

In other words, respondent argues that no preincorpor-
ation activities may be considered even if they woul d
otherwise anount to "doing busi ness@; only thoSe
activities occurring after incorporation my be con-

sidered. In suppori of this position respondent relies
on Anneal of Kleefeld & Son Construction Co., Inc., et al.
decTded Dy thi s board on June 91996u, and 1ts OWN I €QU-

| ations. "However, nothing in the regulations Or In
Kl eefel d conpel this conclusion

t Respondent's regul ations provide, in pertinent
part:

The first taxable year begins when the
corporation conmences to do “business, Which
may be at any time after the articles of
incorporation are filed and generally sub-
sequent to the time the first board of
directors nmeeting is held. Since the
corporate powers are vested in the board
of directors under the Corporations Code,
it israrely true that a corporation wll
be doing busi'ness prior to the first meeting
of the board. However, if preincorporation
activities are ratjfied at the first meeting
of the board end the activities would nor-
mal |y constitute doing business, the taxable
Year will be deemed t0 have conmenced. from

he date of incorporation, but not prior to
that date. Each case nust be decided upon
its own facts. (Cal, Admn. Code, tit. 18,
reg. 23221023226, subd. (c).)

I'n determning when a corporation has comrenced

"doing busi ness" , preincorporation activities when not
ratified at the first meeting of directors are deemed
immaterial in the typical nultisharehol der corporation.
(Appeal of Lakehurst Construction Co., et al,, Cal. St.
Bd. oT_EquaI., Oct. 5, 1955; Appeal o? Acme Acceptance
Corporation, Cal. St. Bd. of EEEEITT—TEEK_IIT_I§§3TT—_
However, where there is only a single shareholder in
conpl ete control of the corporatioh, preincorporation
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activities of the sole sharehol der-incorporator, acting
onbehal f of his corporation, may be considered even if
not formally ratified at the first meeting of directors
in view of the futility of requiring such an act. This
exception was recognized in Kl eefeld where we stated:

~ Upon the facts before us it is

i mmaterial whether or not preincorpo-
ration activities were ratified at the
first meeting of the respective boards
of directors of Appellants. Each
Appel | ant was organized by its
incorporator for the paramount purvose
of participating in the construction
project. Each Appellant was wholly
owned b%/ Its incorporator. . These
circunstances are sufficient to
establish the authority of each

i ncorporator to conduct the business
of his corporation in furtherance of
the corporate purpose wthout an
express authorization to do so by the
board of directors. (First Naticnal

Finance Corp. v. Five-0 Drilling Co.
209 Cal. 558; San Roque Pro eF?ies ;
a .

e
Inc. v. Pierce, 18 Cal. App. od 3'7§

Thus if the preincorporation activities of the sole
sharehol der-incorporator acting on behalf of the
corporation constitute "dmrgig, usi ness", the corpor-
ation will be deemed to be doing business as of the
date of incorporation but not before that date. (Cal.
Admn. Code, tit. 18, re% 23221- 23226, subd. (c?;
cf. Appeal of Kleefeld & Son Construction Co., ef al.,
supra.)

_ In Kleefeld there was sufficient post incorpo-
ration activify, conducted by the corporations' sole share-
hol der s tOdj ustify a conclusion that the corporations had
comenced doing business prior to the crucial date. It
was. not necessary to consider any preincorporation
activity in order to reach this conclusion. Kl eefeld
does not stand for the proposition that preincorporation
activities can never be considered in determning when a
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corporation has comrenced doing business. Therefore, in
line with respondent's regulations and prior decisions
of this board, we conclude that the Preincorporation
activities of agpellant's sol e sharehol der, Edward

Bacci occo, may be considered if the activities con-
stitute "do business*, and if they were conducted
for, and on behal f of, t he corporation and not in

M . Bacciocco's capacity as an Individual.

~ Next, respondent maintains that the on
activities occurring prior to the critical date of
August 16, 1968, were negotiations between Transamerica
and Edward Bacciocco In his capacity as an individual
However, M. Bacclocco testified, under oath, that it
was his understanding that at all times after deciding.
to forma corporation on July 17, 1968, he was negoti -
ating on behal f of appellant. John Painter, _
. Baccioceo's attorney, submtted an affidavit stating
that he also believed that all negotiations and dis-
cussions regarding the | ease were conducted on behal f
of appellant., Furthernore, Joseph Mahoney,a Vvice
president of MIton Meyer and Conpany, Transamerica's
agent in the transaction, also stated’in an affidavit
that he understood that M. Bacciocco was acting on
behal f of appellant. In suRport of its position
respondent merely offers a hypertechnical argunment
based on a Single’ par a?raﬁh contained in the letter
of intent, . LN view of the evidence, we conclude that
fromand atter July 17, M. Bacciocco was acting on
behal f of the corporation.

_ In argU|n?_that appel l ant did not comence
"doing business™ unfil after August 16, respondent also
relies on the fact that appellant's franchise tax
returns stated that the corporation comenced doing
busi ness on Septenber 1, 1968. However, appellant™s
accountant, Robert Berry, submtted an affidavit
stating that he was unaware of the status of, and the
extent “of, the |ease negotiations and arbitrarily
entered Septenber 1 on the corporation's first fran-
chise tax return since this was the date that appeared
on the lease. He also stated that had he been aware

of the status and extent of the negotiations he would
have entered the date of August 1, 1968, on the return
as the date on which the corporation conmenced doing
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business. It is obvious, as appellant points out, that
the Septenber 1 date appearing on the second return was
nerely_copled fromthe tirst return without an i ndependent
i nvestigation.

_Finally, respondent maintains that even if
the negotiations” were conducted on behalf of appel]ant
they would still not constitute "doing busi ness” since
the negotiations were nerely prelimnary to appellant's
only business activity, that of being a |essor. There-
fore, respondent concludes, the only business which
appel | ant would ever do would be to collect the renta
income, fromthe property. Appellant, on the other hand
maintains that negotiating a |lease was the only activity
that appellant was ever going to conduct; therefore, the
negotiations were not prélimnary to doing business.

o W\ recognize the proposition that in deter-
mning whether a Corporation was "doing business"
within the neaning of section 23101 of the Revenue and
Taxation Code, activities which are prelimnary to
"doi ng business" are disregarded. (See, e.g., Appeal
of Two Pine Street Conpany, Cal. St. Rd. of eqﬁ..,,
Feb. 1£,1971.)), wever, we believe that both parties
m sS the mark in describing appel | ant % busi ness
activity. Appellant's business of being a |essor
required an agreenent with the |essee, which in turn
required pragmatic bargaining between realistic
busi nessmen, and the reduction of the essential terns
to witing, resulting in the final |ease. Thereafter,
the business of bheing a |essor required the inplenent-
ation of the ternms of the |lease and the supervision of
the |essee's conduct within the paraneters set forth
in the |ease. It cannot be questioned that the
collection of rent is an integral element of appellant's
busi ness. However, it is no nore_inportant then the
ot her elements nentjoned above. Therefore, we con-
clude that negotlatln% the terms of a lease is an
integral part “of the Dusiness activities of a |essor,
gnd_does not constitute activity prelimnary to doing

usi ness.

In line with the facts and concl usions set
forth above, we find that fromand after July 17, 1968,
Edward Bacciocco, appellant's sole sharehol der, was
negotiating for and on behalf of appellant; and that
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the activities constituted "doing business" as t hat
termis used in section 23101 of the Revenue and Taxa-
tion Code and were not prelimnary to doing business.
Therefore, we hold that appellant "was "doing buginess"
prior to the critical date of August JA.,1968,2/ and
Is entitled to the benefits of The nonrecognition of
galn provisions set forth in section 24512 of the
evenue and Taxation Code. Accordingly, respondent's
action in this mtter nust be reversed.

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

Z/Since We nhave concluded that appellant was "doing

= business" for the entire 12 months during its first
taxabl e year and, therefore, not a connen0|n% cor po-
ration as described in section 23222 of the Revenue
and Taxation Code, it follows that appellant could
not have been a comencing corporation described in
section 23222a during its second taxable year.
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IT IS HEREBY ORDERED, ADJUDGED DECREED,
ursuant to section 256670f the Revenue and Taxation
de, that the action of the Franchise Tax Board on the
protest of Ebee Corporation, taxpayer, and Edward
Bacciocco, assuner and/or transfereé, against a pro-
posed assessment of additional franchise tax in the
ampunt of 937,511».92 for the income year ended
July 31, 1970, be and the sane is hereby reversed.

Done at Sacramento, California, this 19th
day of February, 1974, by the State Board ﬁqualization.

/Ez,b&”f-(/é?) ,» Chairman
% [/d' ﬂ'f/w’w, Member
/ j 7 ’ Member
o , Menber

ATTEST: é/d /(/gzm ¢ , Secretary
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